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Court of Appeals of the District of Columbia 


Xo. 4432. 

Co^rMissioNEifs OF THE Dist. of Col., Appellants, 

vs. 

A. 11. SllILLIXGTOX. 


a Supreme Court of the District of Columbia. 

District Court, Xo. 1704. 

Ill re Coiidemiiation of lots 2, (>, and 7, Square SI311, for 
an Athletic held for Western High School, in the Dis¬ 
trict of Columbia. 


United States of America, 

District of Columhia, ss: 

Be it remembered that in the Siqireme Court of the Dis¬ 
trict of (\)lumbia, at the City of Washiiia:toii, in said Dis¬ 
trict, at the tim(‘s hereinafter mentioned, the following; 
])a])ers were hied and i)roceedine:s had, in the above-en¬ 
titled cause, to wit: 


1 


Filed June 30, 1923. 


In the Supreme Court of the District of CVilumbia, lloldiiii; 

a District Court. 


District Court, Xo. 1704. 

In re (Condemnation of Lots 2, h, and 7, S(iuare SI311, for 
an Athletic hi‘ld for We.stern High School, in the Dis¬ 
trict of Columbia. 

Petition. 


The petition of (’11110 H. Kudolph, and R. A. Wheeler 
Acting hhi^ineer Commissioner, respectfully represents: 
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COMm'rS D. C. vs. a. H. SniLLINGTOX. 


1. - That tiiov are two of tlio thrt‘o Commissioners of t!ie 
District of (’olumhia, (Frederick A. Feiiiiiu;, the other 
civilian (’ommissioner and J. Franklin Bell Fnj^ineer (Com¬ 
missioner, being absent from the District of (Columbia), and 
file this petition for the purpose of acipiiring property here¬ 
inafter described for an athletic fi/cd for Western High 
School, in the District of (Columbia, authorized by the Act 
of Congress approved June 7, lfi24, entithnl “An Act Mak¬ 
ing approj)riations for the government of the District of 
(Columbia and otlnu* activities chargeahh' in whoh* or in 
part against the revenues of such District for the Fiscal 
year ending June JO, 1925, and for other ])urposes.c’ 

2. That by the provisions of (cha])ter XV of the Code of 
Law for the District of (Columbia, the (Commissioners nf 
the District of (Columbia are authorized, whenever land 
therein is needed for the sites of school-houses, fire or police 
stations, or for any other munici])al use authorized by (Con¬ 
gress, and the same cannot he accpiired by ])urchase from 
the owners thereof at a ])rice satisfactory to the ofiicers of 
the government authorized to negotiate for the same, to 
make aj)i)lication to the Suj)reme (Court of the District of 
(^olumhia for the ascertainment of the value, and the coii- 
demnation of the land for the purpose for which it is 
needed. 

J. That your j)etitioners have endeavortnl to accpiire by 
])urchase from the owners thereof, the land herein- 
2 after particularly described for the pur])ose afore¬ 
said, but they are unable to purchase the same at a 
price satisfactory to them. 

4. That in the judgment of your petitioners it is 
necessary to acipiire the pieces or parcels of land situate 
in the District of (Columbia, hereinafter particularly de¬ 
scribed, as land for an athletic field for Western Higii 
School. 

5. That a map or ])lan showing the land so needed is 
filed herewith, as part hereof, marked “Exhibit, D. (c. Xo. 

l.cc 

6. That the land needed for an athletic tield for Western 
High School, aforesaid, with the names and residences of 
the owner or owners thereof, so far as the same can be 
ascertained, is ])articularly described as follows: 
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3 Description of Land. 

Burleitli, Block 137, Taxed as Square S-1311. 

J^ot 2, containing 6,250 square feet. 

(A. H. Sliillington, owner,—Residence: 1768 You St. 
X. ^y.) 

Lot 6, containing 62,250 square feet. 

(Reu])en Ross, owner,—Residence: 169 Adams St. 
X. W.) 

T^ot 7, containing 6,250 square feet. 

(Jolin B. Moore, owner,—Residence: A diligent 
search has heen made to ascertain address, but 
without success, ^"elephone and city directories 
were consulted. Tax records show address to be 
Rosslvn, Va., but letter addressed there was re- 
turned undelivered.) 

4 Prayers. 

Th(* |)re]nis(*s considennl your ])etitionors pray: 

1. That all |)ersons interested in the land hereinbefore 
described, may be (*it(‘d to appear in this Court at a time to 
be fixed by the Court to answer this petition and the 
])ray(‘rs thereof. 

2. That the said land hereinbefore described be con¬ 
demned as land for an athletic field for Western High 
School, in the District of Columbia, as provided for in the 
aforesaid Act of Congress. 

3. That this Honorable Court appoint three capable and 
disinterested Commissioners to appraise the value of the 
land to he taken foi- the aforesaid ])urpose, under such regu¬ 
lations, as to notice and hearing as may seem meet, in ac- 
cordanc(‘ with th(‘ ))rovisions of Chapter XV of the Code 
of Ijiw for the District of Columhia. 

4. That such other and further orders may be made and 
proceedings may be had and taken in the premises as the 
nature of the case mav require. 

CUXO H. RUDOLPH, 

R. A. AVHEELER, Acting, 
(Jo)n)nissioners of the District of Columhia. 

E. 11. STEPHEXS, 

JAMES C. AVILKES, 

Attor}ieys for Petitioners. 
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COMMIES T3. C, VS. A. H. SHILLINGTON. 


District of Columbia, .s.v; 

IN‘rson{illy n])])(‘nrs ('uiio 11. Riulolpli, wlio hoin^ first 
duly sworn accordinir to law, d(*|)os(*s and says: That ho 
is ono of tlio Board of ('oininissioinn’s of tho District of 
Colnnihia; tliat Ik* lias r(‘ad tin* for(‘.u:oin^ |)(‘tition of said 
Commissioners, and knows tin* cont(‘nts thor(‘of; tliat tin* 
facts thor(‘in stat(‘d upon pm’sonal knowlcd^i* arc true and 
those stated upon information and l)eli(‘f, Ik* helieves to he 
t me. 

(^rXO IT. BCDOIdMI. 


Snhscrihed and sworn to before* me this .‘)()th dav of June, 

1 

[seal.] ADAM A. (UliBKL, 

Xofdri/ Public, I), C. 


(H(*r(* follows dia,i>:ram marked ])aii:e 5.) 


(') 


F. II. St(*})lK‘ns and James C. Wilkes, Attorneys. 
Fil(‘d JniK* .‘U), 11)25. 


District Court, No. 1704. 


Order of ('itatioii and Publication. 

F])on consid(*ration of the petition of the Commissioners 
of tin* District of Colnmhia lih‘d in tlie aliove entitled 
cause, and on motion of connse*! for the said C'ommission- 
ers, it is, hy tin* Court this .’lOth day of .him*, A. D. 11)25, 
order(*d: That the* clerk of the* Court issm* a citation to 
A. II. Shillin.u:ton; Ih-nhe*!! Boss; John B. Moore, and all 
otln*!’ ])arti(*s int(*r(‘st(‘d in the* land to he C()nd(‘nmed h(*rein 
])articnlarly d(*scrihed in the* aforesaid p(*tition, to aiipear 
in this Court on the 21)th day of July, A. D. 1925, at ten 
o’clock, a. m., to answer the said ])(*tition and to show 
cause*, if any they have, why the ])raye*rs thereof shonlel 
not he ,e:ranted, anel why lots 2, (i, anel 7, sepiare S-1311 
shown on the ])lat lile*d with the ])etition in this cause should 
not be conelenmeel for a site for an athletic field for 
AVestern High School, as provieled for in the Act of Con- 
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i^ross ref(*rr(‘(l to in said ])otition. It is further ordered; 
Tliat a copy of said citation bo served by the United 
Stat(‘s M.arslial for the District of Uolumbia upon such 
owners of tlu‘ land souirbt to be condemned herein, and 
found by tb(‘ said inarslial, or liis deputies, within the 
|)istri(‘t of Uolunil)ia; and it is further ordered that all 
p(‘rsons havinir any int(*r(‘st in tliese ])roceedings be, and 
th(‘v an* her(‘hy warn(‘d and recpiired to a])pear in this 
(*onrt on or l)(‘fore the said *29t]i day of July, A. I). 1925, 
to answ(‘r tla* said petition and to continue in attendance 
until tin* coni’t shall havi* made its final order ratifying 
and conlii-ming tla* award and r(‘])ort of the C^ommission- 
ers to he appoint(‘d by the court to appraise the 
7 value of tin* i-(‘sp(‘ctiv(‘ inter<‘sts of all ])ersons con- 
(*(‘rn(‘d in tin* land and ])i*emises mentioned and de- 
s(*rih(‘d in tlu* aforesaid petition. It is further ordered: 
That a (*o])y of this oi'd(‘i‘ lx* published once in the Wash¬ 
ington Law I\b‘])oi t(‘i*, and onc(‘ in tlu* Washington Evening 
Stai*. th(‘ Washington Tini(‘S and the Washington Post, 
newsi)ap(*rs pnhlish(*d in tin* said District before the said 
2ttth (lav of Jnlv, A. D. 1925. 

WALTER 1. :\icCoy, 

I>y the Dourt: 

Chief Justice. 


s 


Ausu'cr (Hid Motimi to I)is)u}ss (ni Behalf of Lot 2, 
Bhak L‘)7, Burlcifh, Taxed as Square S-1311. 

Filed July 29,1925. 


Now comes A. 11. Shillington, a])])earing herein as owner 
of lot 2, Dlock 19)7, Bnrh'ith,tnx(‘d as S(piare S-l.‘Ul,and for 
answer to the petition h(‘i'(*tofore tiled in the above entitled 
cause oi* to so much and to such ])arts th(*reof as he is 
advis(‘d it is iu‘cessa]y or material for him to make answer 
unto, and as the grounds of his motion to dismiss the said 
pt‘tition, resp(‘ctfully shows to the court as follows: 

1. He admits tin* allegations of the first paragraph of tbe 
said p(‘tition exc(‘])t he deni(‘S that the Act of (-ongress ap- 
j)rov(‘d Jnni* 7, 1924 and mentioned in the first paragrapb 
of the said ])etition, anthoriz.es the ac(iuisition of tbe prop¬ 
erty in tbe said petition descrilied and be further avers that 























COMM RS D. C. VS. A. II. SIIILLINGTOX. 


it* tho said Act of C()nu:ross docs so authorize sucli authority 
is limited to ac(iuisitioii by purchase, and does not justify 
a resort to the power of eminent domain. 

Further answering the first ])aragraph of the said peti¬ 
tion, and ])articularly that ])art thereof dealinu: with the 
authority of the petitioners to accpiire tlie land described 
in the ])(‘tition, he says that his lot hereinbefore described 
has been zoned bv the Zoninu: Commission of the l)is- 
h trict of Columbia for residential use only, and under 
the statut(‘ and regulations iroverninii: the matter of 
zoninir tin* said lot cannot be lawfully used for the j)ur])ose 
of an athletic field and it would accordimrlv be uulawful for 
the ))(*titioners to ac(|uii‘e the same for the use they claim 
to desire to make of it. 

2. lb* is advis(*d that tlu‘ allei^ations of the second ])ara- 
irraph of th(‘ ])(‘tition arc* mere matters of law which he is 
not called to answ(‘r, but, without waiving: this objection, 
he b(*rK‘V(‘s that tlu* mattc'rs contained in the second ])ara- 
irraph arc* truly and corrc*c*tly statc*cl therein. 

.2. He clc*nic‘s that the ])etitioners have endc*avorc*cl to 
acMjuirc* by jcurchase from him his said lot, inasmiu*h as he 
is aclvisc*d that the* statutory mandate with res])c*ct to ac- 
ejuirinu: land by c‘lTorts cc)ntc*mplatc*s a bona fide elTort at 
a rc‘asonable ])ric'c* and he avers that no bona fide* or any 
cdTort other than at a ixrossly inadecpiate ])rice has c*vc*r 
Iceen made by the ])etitioners to ])urchase his lot from him, 
and he accordinirly denies that the petitioners are unable 
to ])urchase said lot at a reasonable price or at a price 
satisfactorv to them. 

4. He denies the alleixations of the fourth para<^raph of 
the ])etitic)n that, in the judi^fment of the petitioners it is 
nc*c‘c‘ssary to acMjinre the ])ic*cc*s or parcels of land situatc*cl 
in the District of Columbia and in the petition particularly 
clc*scribc*cl as land for an athletic field for Western Hiirh 
School, and he avers that the ])c*titioners have never passed 
in any form upon the cpiestion whether it is or it is not 
necessary to ac'ciuire the* same for the purposes stated, nor 
have the ])etitic)ners clone more than on, to wit, the 14th day 
of A])ril, A. 1). 1920 aclc)])t an order directing the cor- 
10 ])oration counsel to institute the necessary condc^mna- 
tion ])roceeclini»: to acciuire s(]uares 1307 and S-1311, 
bounded by 38th and 39th Streets, S Street and Reservoir 
Road for an athletic field for Western High School, with- 
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out rojj;ar(l to the question whether the said laud or any 
part thereof was or was not necessary or even suitable for 
the purposes stated. He is advised and believes, and ac¬ 
cordingly avers, that in any event, even had the petitioners 
determined, in their own judgment, the necessity for the 
acquisition of such lands for the purposes stated, the mere 
opinion or judgment of the petitioners in that regard is not 
a sufficient basis upon which to predicate a condemnation 
proceeding or to exercise the power of eminent domain for 
the accpiisition of said lands, but instead it is essential that 
such land be in fact needed for the contemplated ])urposes 
and this respondent avers that, in point of fact, the lands 
sought to be acquired in this proceeding are neither neces¬ 
sary nor suitable for the purpose of an athletic field for 
Western High School. 

5. He admits that a map or ])lat of the land sought to 
be ac(piired in this ])roceeding is filed with the petition, 
as j)art thereof marked as Exhibit T). (\ Xo. 1, but ho denies 

for the reasons alreadv stated that the lands shown on the 

* 

said may) or plat are needed for the ])ur])oses stated in 
the ])etition or for any y)urposos for which the y)etitioners 
have the right to exercise the power of eminent domain. 

G. Reiterating his denial of the need for such land he 
admits the other allegations of the sixth ])aragra])h of the 
l)etition in so far as his name and residence and the de¬ 
scription of his land are concerned. 

And, having fully answered this respondent prays that 
the i)etition may be dismissed, and he may be hence dis¬ 
missed with his reasonable costs. 

A. H. SHILLTXGTOX. 


11 District of Columbia, 

T, A. H. Shillington, on oath say that I have read the 
foregoing answer and motion to dismiss by me subscrilied 
and know the contents thereof; that the matters and things 
therein set forth as of yiersonal knowledge are true and those 
set forth on information and belief 1 believe to be true. 

A. H. SHILLTXGTOX. 

Subscribed and sworn to before me this 29th day of July, 
A. D. 1925. 

[seal] J. ELTOT ^IORAX, 

Notary Public in and for the District of Columbia. 
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Stipulation. 
Filed July 30, 1023. 


It is sti[)ulate(l and airreed by and between the ])arties 
hereto by their resj)eetive couns(‘l that the memorandiini 
()j)inion tiled on the 23rd day of July, A. J). l!)2r), by Mr. 
Justice Hailey in cause Xo. 1001 on the District Docket, 
shall be considered with like etVect as if hied in tliis cause, 
which said o})inion is in the words and hgures following, 
namely: 

“I think that the pur])ose for which the District ])roposes 
to condemn this pro])erty is within tlu‘ ])rohibition of the 
Zoning Law, and that pro])(‘rty cannot be condemned for 
j)urposes forbidden bv law.” 

F. II. STFIMIFXS, 

JAMFS i\ WILKFS, 

At tonic I/s for Petitioners. 
A\A1. II. MAXODFF, 

S., 

At tome I/s for Jti-sponfli nt, A. //. StiiUinc/ton. 

13 Order of Dismissal. 

Filed July 30,1023. 


Upon consideration of the motion to dismiss made in the 
above entitled cause bv A. II. Shilliimton, it is bv the Court 
this 30th day of July, A. 1). I!t23, ordered that the ])etition 
for condemnation b(‘, and tlu‘ sanu‘ h(*r(‘bv is dismissi'd. 

F. L. SIDDOXS, 

Justice. 

P^rom the foregoing order the ])etilioners in open court 
note an appeal to the Court of Ap})eals of the District of 
Columbia. 

F. L. SIDDOXS, 

Justice. 
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14 Designation of Record, 

Filed August 17, 1925. 

• ••••«• 

The Clerk of the Court will please prepare the transcript 
of record for the Court of Appeals of the District of Colum¬ 
bia, to consist of the following: 

1. Petition for condemnation and exhibit. 

2. Order of citation and publication. 

3. Answer of A. H. Shillington. 

4. Stipulation. 

5. Order of dismissal, and notation of appeal thereon. 

G. Assignment of errors. 

7. This designation. 

F. H. STEPHENS, 

JAMES C. WILKES, 

Attorneys for Commissioners of the 
District of Columbia, 

No objection. 

WM. H. MANOGUE, 

Attorney for A, II, Shillington, 

15 Assignment of Errors. 

Filed November 13, 1925. 

• •••••• 

Now come the petitioners in the above entitled cause, by 
their counsel, and assign for review the errors committed 
by the trial court in the following particulars: 

1. In granting the motion to dismiss upon the ground 
that the purpose for which the District of Columbia pro¬ 
poses to condemn the property is within the prohibition of 
the zoning law and regulations, and that property cannot 
be condemned for a purpose forbidden by law. 

2. In granting the motion to dismiss filed by A. H. Shil¬ 
lington, and in dismissing the proceedings. 

F. H. STEPHENS, 

JAMES C. WILKES, 

Attorneys for Petitioners. 
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10 COMM^RS D. C. VS. A. H. SHILLINQTON. 

Service of Copy acknowledged, this lltli day of Novem¬ 
ber, 1925. 

W. C. SULLIVAN, 

Attorney for Respondent. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel lierein tiled, copy of which is made part of this tran¬ 
script, fji Be: Condemnation of lots 2, 6, and 7, square 
S1311, for an-athletic held, &c. District Court No. 1704, 
as the same remains upon the hies and of record in said 
Court. 

In testimony’ whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of December, 1925. 

[Seal of Sui)reme Court of the District of Columbia.] 

MORGAN 11. BEACH, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

EW. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4432. Commissioners of the Dist. of Col., appellants, 
vs. A. II. Shillington. Court of Appeals, District of Colum¬ 
bia. Filed Jan. 14,1926. Henry W. Hodges, clerk. 
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